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STATE OF ALASKA,
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Contestant. ) Auzagruge, Adeska
)

Docket No. 88-724
Inspection No. RU-2218-516-87

DECISION AND ORDER

Introduction

This matter came before the board for a hearing on May
25, 1988 in Anchorage, Alaska, Alaska. The State of Alaska,
Department of Labor, Divisicon of Labor Standards and Safety,
Occupational Safety and Health Section (hereafter "the
Department") was represented by Assistant Attorney General Peggy
Mentele. Lease Kissee ("the contestant") was represented by
Eugene Kissee. The record was deemed closed at the conclnsion of
the hearing.

At issue before the Board are two citations which were
issued by Compliance Officer Mike Russell following an inspecticn
of a worksite under the control of the contestant at the
Performing Arts Center in Anchorage, Alaska on Novembe: . 1988,

Citation #1 asserts a violation of Alaska Constructioun Code

05.090(a)(2)(A) which directs that guards shall be installed on
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power operated tools whenever such tools are designed t
accomodate guards. Citation #1 was 1issued as "SERIOUS."
Citation #2 recites a violation of Alaska Construction Code
05.030(g) (1) and‘allegesithat the area around the table saw and
the miter saw was littered with debris, scrap lumber and a thick
layer of sawdust. Citation #2 was issued as "NONSERIOUS." Bbth
viclations were cited as "REPEAT" yiolations.

Discussion

The fact of the violations is noé disputed by the
contestant. Kissee admitted at the hearing that the violations
occurred as cited. However; he testified that he took a lot of
precautions to protect his employees who were working on the PAC
site. In fact, he stated that he went out of his way to be safe.
Even to the point of inconvenience. Kissee testified that 1}
does not believe he is being given enough credit for his safety
efforts. He argued that Lease Kissee was merely a collateral
-coﬁtractor on the Jjobsite. Peter Kiewit was the general
contractor. XKissee pointed out that his crew held regular safety
meetings and that his company does have a general policy
mandating the use of saw guards. However, he admitted that the
saw guard disciplinary policy 1is not as strong as the
disciplinary policy which exists with respect to other safety

matters.




Compliance 0Orfficer Mike Russell, the Department's
inspector, testified as to the existence of the wviclations, but
also acknowledged that the contestant, Lease Kissee, has "one of
the best safety érograms in the state."

indings of Fact and Conclusions of Law

On the basis of undisputed evidence, we find that the
contestant failed to guard the Rockwell miter saw and the
Rockwell table saw, as alleged in Citation #1. We likewise find~
undisputed the inspector's statement that the contestant failed
to maintain "housekéeping" as alleged in Citgtion #2.
Furthermore, on the basis of Exhibits 1 and 2 (introduced and
admitted without objection), we find that Citations #1 and #2
were "REPEAT" violations.

Accordingly, we conclude that Citations #1 and #2
should be affirmed as issued. Although we wish to note for the
record that we were impressed with contestant's apparent strong
coﬂcern for safety and safe practices, we also wish to reiterate
that this Board will not permit Alaskan emplovers to "pick and
choose" regarding safety enforcement. Every emplover maintains a
legal responsibility to comply to the full extent of the law.
Even good faith and wholehearted adherence to one part of the
safety codes cannot excuse a failure to adhere to another.

ORDER

1. Citation #1 and the penalty therefore, are affirmed

as issued.’

2. Citation #2 and the penalty therefore, are affirued




as issued.

DATED at 7 , Alaska this d?(zrﬁay of

ALASKA OSHA REVIEW BOARD

'Guy ingham, Chairman




NOTICE TO ALL PARTIES

A person affected by an Order of the OSH Review Board may obtain a
review of the Order by filing a complaint challenging the Order in
superior court. The affected person must £ile the complaint
within 30 days from the date of the issuance of the Order by the
OSH Review Board. After 30 days from the date of the issuance of
the Order, the order becomes final and i1s not subject to review by
any court. AS 18.60.087(a).

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct
copy ©oIf the Decision and Order in the matter of the Alaska
Department of Labor vs. Lease Kissee, Docket No. 87-724, filed in
the office of the QSH Review Board at Juneau, Alaska, this 21st
‘day of November, 1988.
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date set for a violation if he believes the date to be filing a complaint or for exercising any rights under this
unreasonable. The contest must be mailed lo the Alaska Law. An employee who believes that he has teen
Department of Labor Office at the address shown apove discnminated against may file a complaint no later than 30
within 15 working days (excluding weekends and State days afler the discrimination with the Alaska Department of

holidays) of the receipt by the employer of this citaton ang Labor Office at the adaress shown above.
penailty.

EMPLOYER RESPONSIBILITIES AND COURSES OF ACTION — The enclased booklet outlines employer responsibilities and
courses of action and should be read in conjunction with thus notification.

CITATION AND NOTIFICATION OF PENALTY CASE FILE COPY AKDOSH-2 (Rev 1/84)
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